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The Interdisciplinary Research Cell in Human Rights (CRIDHO) has been created within the Centre for Legal Philosophy (CPDR), an extra-department Institute of the University of Louvain, by scholars seeking to understand the development of fundamental rights by relying on other disciplines, especially economics and political philosophy. The CRIDHO works on the relationship between market mechanisms and fundamental rights, both at the level of interindividual relationships as at the level of the relationships between States in the European or international context.
All rights reserved No part of this paper may be reproduced in any form without consent of the author light of this interdependency. The traditional understanding is that, when a State adopts regulations that seek to influence situations located outside its national territory, it competes with the sovereignty of the territorially competent State, and that such regulations therefore should only be allowed in the most exceptional circumstances, since they may run counter to the principle of sovereign equality of States. However, if the adoption by the State of origin of the investor of extra-territorial regulations in fact facilitates the role of the host State in regulating that investor, thus ensuring that the investment will contribute to human development and will benefit local communities, this enhances, rather than restricts, the exercise by the host State of its sovereignty. To the extent that it serves universal values, unilateral action may thus contribute to the achievement of multilaterally set goals, such as the Millennium Development Goals: the regulation of transnational corporations becomes a global public good, to which each State should contribute in accordance with its ability. 3 By putting forward the need to move towards a duty of the home State of the transnational corporation to regulate that corporation, this chapter seeks to ground existing legal practice on international law principles. National courts increasingly accept jurisdiction over cases that concern activities of corporations abroad, provided these corporations present sufficiently strong links to the forum. The most spectacular example is the revival since 1980 of the Alien Tort Claims Act in the United States, which has allowed foreign victims of serious human rights abuses committed by corporations having sufficiently close links to the U.S. to seek damages. 4 The United States federal courts have agreed to read this provision as implying that they have jurisdiction over enterprises either incorporated in the United States or having a continuous business relationship with the United States, where foreigners, victims of violations of international law 5 wherever such violations have taken place, seek damages from enterprises which have committed those violations or are complicit in such violations as they may have been committed by State agents. wherever the damage has occurred, and whatever the nationality or the place of residence of the claimants, including in situations where an alternative forum open to the claimants would appear to present closer links to the dispute or to be more appropriate 10 : this rule may be used in the context of human rights litigation, for violations committed abroad, especially in developing countries where European multinationals operate, as has been explicitly envisaged by the European Parliament. This chapter examines the questions of international law raised by these developments. It focuses on the question of the jurisdiction of States over the activities of transnational corporations, emphasising how the duty of the host State to regulate corporations operating on its territory could be more easily discharged if home States of transnational corporations made a more principled use of extraterritorial regulation. These two sovereignties are not as much competing with each other than they are mutually supportive: the adoption of a new international instrument allocating responsibilities to control transnational corporations could codify in treaty form what is already, arguably, emerging customary international law. This contribution also argues that, until a consensus emerges about the desirable division of tasks between the host State and the home State in controlling investors, the adoption by the home State of extraterritorial legislation addressed directly to the parent company, but imposing on that company to exercise control on its subsidiaries, may be the best route forward.
The home State of transnational corporations could best fulfil its role in protecting human rights threatened by the activities of such corporations, I argue, by providing remedies to victims before their domestic courts, where the victims are unable to obtain redress before the courts of the State where the damage occurred. This chapter examines the conditions under which home States of transnational corporations may be justified in providing such remedies (II). Because it argues in favor of the exercise of 'indirect' extraterritorial jurisdiction by the home State, by imposing on the parent company domiciled in the home State a due diligence obligation to control its subsidiaries or business partners, it discusses in greater detail the obstacle resulting from the corporate veil to remedies exercised by victims before the courts of the home State (III). It then places these questions against the background of international law, explaining why the exercise by States of their duty to protect human rights in transnational situations should be guided by the adoption of a multilateral instrument allocating the respective tasks of different States concerned (IV). The chapter ends with a brief conclusion (V).
II. The jurisdiction of States over the activities of transnational corporations

The problem
Where a transnational corporation 12 operates in a country other than its country of origin, either directly or through the establishment of subsidiaries or by contractual relationships, both the State or incorporation of the leading (parent) company, referred to as the 'home State', and the State where the transnational corporation conducts its activities, or 'host State', may potentially assert jurisdiction over the corporation's activities. 'Positive conflicts of jurisdiction' may occur as a result, where both the 'home State' and the 'host State' seek to control the activities of the transnational corporation, thus running the risk of imposing conflicting requirements on the corporation. 13 Conversely, where neither the home State, nor the host (territorial) State, effectively control the activities of the transnational corporation, this may result in a situation of effective impunity for human rights violations.
Positive conflicts of jurisdiction take different forms, depending on the choices made between various types of extraterritorial jurisdiction. Home States may impose on parent corporations an obligation to comply with certain norms wherever they operate (i.e., even if they operate in other countries), or an obligation to impose compliance with such norms on the different entities it controls (its subsidiaries, or even in certain cases its business partners). This form of extraterritoriality may be referred to as parent-based extraterritorial regulation. Home States may also seek to impose certain prescriptions directly on the foreign subsidiaries of companies incorporated under their jurisdiction, either by targeting such foreign subsidiaries directly, or by addressing the regulation they adopt to the transnational corporation as such, i.e., the group composed of the parent company and its subsidiaries 12 Peter Muchlinski has defined the multinational corporation as an entity that 'owns (in whole or in part), controls and manages income generating assets in more than one country' (P. Muchlinski, Multinational Enterprises and the Law (Oxford : Blackwell, 1995), p. 12). The notion is used here in a broader sense, as including corporations that have suppliers, sub-contractors, or franchisees in countries other than in their country of origin. 13 It is this risk in particular which the Declaration on International Investment and Multinational Enterprises adopted within the Organization for Economic Cooperation and Development (OECD) sought to address, when it was adopted on 21 June 1976. or affiliates. This form of extraterritoriality may be referred to as foreign direct liability. Similarly, host States may seek to regulate the activities of transnational corporations operating on their territory, either by imposing certain obligations on the subsidiaries incorporated under their jurisdiction -which does not raise a question of extraterritoriality -, or by seeking to impose a liability directly on the parent company 'controlling' such a subsidiary or, when the prescriptions are addressed to the group (the transnational corporation considered in its economic unity), on the transnational corporation as such. In these latter two cases, host States resort to forms of extraterritorial jurisdiction in order to control entities whose activities have an impact on their territory, even though these entities either are not incorporated under their jurisdiction (when the foreign parent company is targeted), or are not corporate bodies at all (when the group is targeted).
International law imposes limits to the exercise of extraterritorial jurisdiction that vary depending on the type of extraterritoriality concerned. The risk of the home State interfering with the sovereignty of the territorial State is greatest as regards the imposition of a form of foreign direct liability since, here, the home State seeks to regulate entities (the subsidiaries of the parent company domiciled under the home State's jurisdiction) incorporated under another State's jurisdiction, for activities performed by those entities in the territory of that State. However, the precise restrictions that are imposed by international law to these various instances of extraterritorial jurisdiction remain contested.
The general question of extraterritorial jurisdiction
There is no general agreement within legal scholarship as to the circumstances in which extraterritorial jurisdiction is admissible.
14 As noted by Rosalyn Higgins in 1984, '...the underlying problem is still unresolved -namely, is it necessary to show a specific basis of jurisdiction, or may one assert jurisdiction without reference to a specific basis, so long as one is acting reasonably?' 15 Some authors take the view that States remains free in principle to exercise extraterritorial jurisdiction, in the absence of an explicit prohibition. This position is based on the Lotus Case of the International Court of Justice. 16 In this approach, the only restriction on the acceptability of extraterritorial jurisdiction being exercised by a State resides in the prohibition to interfere with the internal affairs of another State. However, it seems unlikely that the adoption by a State of an extraterritorial statute imposing human rights obligations on a transnational corporation could be described as falling under this prohibition. In the words of the International Court of Justice, the principle of non-intervention 'forbids all States (...) to intervene directly or indirectly in internal or external affairs of other States. A prohibited intervention must accordingly be one bearing on matters in which each State is permitted, by the principle of State sovereignty, to decide freely. (...) Intervention is wrongful when it uses methods of coercion in regard to such choices, which mush remain free ones'. 17 But it has long been acknowledged that internationally recognised human rights -such as those included in the Universal Declaration on Human Rights -impose limits to State sovereignty, and that such matters therefore cannot be said to belong to the exclusive national jurisdiction of the territorial State. Moreover, it is doubtful that one may speak here of 'coercion', in the meaning attached to this term in international law. By seeking to regulate the activities of foreign investors in the host States through the adoption of extra-territorial legislation, other States are not imposing on the territorial State that it comply with these norms itself, or that it imposes compliance with these norms on the local corporations: without prejudice of its obligations under the international law of human rights, that State remains free to legislate upon activities on its national territory. More generally, while the restrictions that international law imposes on extraterritorial jurisdiction remain debated, the interpretation of existing rules should take into account the specific nature of State regulations that seek to impose compliance with human rights or that seek to contribute to multilaterally agreed goals such as the MDGs. Although the significance of this dictum in the Barcelona Traction judgment referring to this specific character of international norms relating to 'the basic rights of the human person' 19 has been widely debated -and its consequences probably exaggerated by some commentators 20 -,the erga omnes character of at least a handful of internationally recognised human rights may justify allowing the exercise by States of extraterritorial jurisdiction, even in conditions which might otherwise not be permissible, where this seeks to promote such rights. Similarly, the realization of the MDGs is of interest to all States. Therefore, extraterritorial jurisdiction seeking to promote human rights or the achievement of the MDGs is positive, since this is not a case where one State seeks to impose its values on another State, as in other cases of extraterritorial jurisdiction.
Specific bases for extraterritorial jurisdiction
Quite apart of how this controversy shall develop in the future -and whether or not States will be authorised to resort to forms of extraterritorial jurisdiction in order to extent the protection of human rights to all situations which they may influence -, their competence to legislate extraterritorially is generally accepted in at least five situations. 1. The 'effects' doctrine. A State may seek to influence, by the adoption of legislation which has an extraterritorial reach, activities which have a substantial, direct and foreseeable effect upon or in its national territory. 22 This doctrine, alternatively called the 'effects' doctrine of the 'objective territoriality' principle, must be relied upon only with great care, at least when it is invoked to justify the extraterritorial application of legislation other than competition law where its use has become customary. As noted by P. M. Roth, 'as economic effects can be remote and general, an unlimited acceptance of extraterritorial jurisdiction based on economic effects could clearly lead to extensive interference in the internal affairs of other States'. 23 The Restatement of Foreign Relations Law prepared under the auspices of the American Law Institute and to which Detlev Vagts made such an important contribution stipulates therefore that, while a state 'has jurisdiction to prescribe law with respect to (...) conduct outside its territory that has or is intended to have substantial effect within its territory', such jurisdiction is not unlimited, since a state 'may not exercise jurisdiction to prescribe law with respect to a person or activity having connections with another state when the exercise of such jurisdiction is unreasonable'. 24 Despite these notes of caution, and the occasional criticisms it has 19 The International Court of Justice declared in the Barcelona Traction judgment that 'an essential distinction should be drawn between the obligations of a State towards the international community as a whole, and those arising vis-à-vis another State in the field of diplomatic protection. By their very nature the former are the concern of all States. In view of the importance of the rights involved, all States can be held to have a legal interest in their protection. They are obligations erga omnes. Such obligations derive, for example, in contemporary internaitonal law, from the outlawing of acts of aggression, and of genocide, as also from the principles and rules concerning the basic rights of the human person, including protection from slavery and racial discrimination. Some of the corresponding rights of protection have entered into the body of general international law; others are conferred by international instruments of a universal or quasi-universal character'. 29 it is clear that, while these interests may include the security and creditworthiness of the State, they do not extend to the protection of its wider economic interests, 30 or to its foreign policy objectives. It would therefore not be acceptable for a State to justify exercising extraterritorial jurisdiction over a foreign entity, for the activities of such an entity abroad, simply because certain human rights abuses committed by that entity -for instance, violations of basic labor rights -would place the undertakings conducting their activities on the territory of that State at a competitive disadvantage, or as a means to exercise pressure on the host State in order to bring about a change of that State's policies. 3. The principle of universality. Under the principle of universality, certain particularly heinous crimes may be prosecuted by any State, acting in the name of the international community, where the crime meets with universal reprobation. It is on this basis that, since times immemorial, piracy could be combated by all States: the pirate was seen as the hostis humanis generis, the enemy of the human race, which all States are considered to have a right to prosecute and punish. The international crimes 25 The 'effects' doctrine was explicitly referred to by the United States Congress when it adopted the Helms-Burton Act in 1996 (Cuban Liberty and Democratic Solidarity (Libertad) Act of 1996 (Codified in Title 22, Sections 6021-6091 of the U.S. Code) P.L. 104-114). Most remarkably, Sect. 302 of the Act (Liability for trafficking in confiscated property claimed by United States nationals), which is located under Title III of the Act (Protection of Property Rights of United States Nationals), stipulates that 'any person that, after the end of the 3-month period beginning on the effective date of this title, traffics in property which was confiscated by the Cuban Government on or after January 1, 1959, shall be liable to any United States national who owns the claim to such property for money damages (…)'. Among the findings on which Congress based its adoption of Title III of the Helms-Burton Act is that : 'International law recognizes that a nation has the ability to provide for rules of law with respect to conduct outside its territory that has or is intended to have substantial effect within its territory' (sect. 301 (9)). This begs the question what such effect actually consists in, and whether it is substantial enough to justify such an exercise of extraterritorial jurisdiction. For strong critiques of this justification, see A. F. Löwenfeld, 'Congress and Cuba : The Helms-Burton Act', American Journal of International Law, 90 (1996) 87 (rejecting the argument that, in the absence of a treaty between the States concerned, a State could exercise its right to diplomatic protection in order to protect investments by its nationals abroad, such investments being part of a State's national economic resources). 31 In addition, this may constitute a form of economic sanctions prohibited under international law.
for which treaties impose the principle aut dedere, aut judicare, or which are recognised as international crimes requiring that all States contribute to their prevention and repression by investigating and prosecuting such crimes where the author is found on their territory unless the suspected author is extradited, also belong to this list. 32 International crimes justifying the exercise of universal jurisdiction are war crimes, 33 crimes against humanity, 34 genocide, 35 torture, 36 and forced disappearances. 37 In prosecuting these crimes, States are not seen to act in their interest; they act as agents of the international community.
4. The principle of passive personality. A State may be justified in legislating extraterritorially if the person directly affected (the victim) has its nationality. The invocation of this principle of passive personality has sometimes been considered with suspicion, as it could serve as a means to circumvent the rules of the exercise of diplomatic protection, which constitutes the normal means through which a State may seek to protect its nationals situated under another State's jurisdiction 38 ; it has, however, gained general acceptance, at least when the nationality link is genuine, and when combined with the principle of double criminality in order to respect the principle of legality where criminal extraterritorial jurisdiction is concerned. 38 See, for instance, the reaction of the Inter-American Juridical Committee to the United States Helms-Burton Act, which the U.S. Congress intended to justify, in part, by the need to protect the property rights of the U.S. citizens whose assets had been confiscated in Cuba after 1 January 1959 : 'When a national of a foreign State is unable to obtain effective redress in accordance with international law, the State of which it is a national may espouse the claim through an official State-to-State claim. 5. The principle of active personality. Under the principle of active personality, a State may regulate the conduct of its nationals abroad. However, in the absence of any particular mode of determination of the nationality under international law, there is a risk that the modes of determination of the nationality of the corporation will be manipulated in order to allow a State, relying on the principle of active personality, to extend its jurisdiction to extraterritorial situations -including acts adopted by companies incorporated abroad -which it might otherwise be prohibited under international law to reach. 40 In particular, doubts have sometimes been expressed as to whether it should be considered allowable for States to treat as their 'nationals' legal persons incorporated under the laws of another country, but which are managed, controlled, or owned, by natural or legal persons of the State concerned. The Barcelona Traction Case of the International Court of Justice did seem to exclude, at least in the context of diplomatic protection, basing nationality of the corporate entity on the nationality of its shareholders. In finding that Belgium lacked jus standi to exercise diplomatic protection of shareholders in a Canadian company with respect to measures taken against that company in Spain, the Court recalled that, in municipal law, a distinction is made between the rights of the company and those of the shareholders, and that 'the concept and structure of the company are founded on and determined by a firm distinction between the separate entity of the company and that of the shareholders, each with a distinct set of rights'. 41 However, this ruling does not necessarily prohibit a State from treating a company incorporated in another State but controlled by a parent company incorporated in the State seeking to exercise extraterritorial jurisdiction, as having the nationality of that State for the purposes of exercising such jurisdiction. Already in its Barcelona Traction judgment of 5 February 1970, the International Court of Justice noted that the veil of the company may be lifted in order to prevent the misuse of the privileges of legal personality, both in municipal and in international law. 42 Therefore, where the separation of legal personalities is used as a device by the parent company to limit the scope of its legal liability, the lifting of the veil may be justified. In addition, the recent proliferation of bilateral investment treaties under which States seek to protect their nationals as investors in foreign countries even in cases where they have set up subsidiaries under the laws of the host country, has shed further doubt on the validity of the classical rule enunciated by the Barcelona Traction judgment, according to which a State may not claim a legal interest in the situation of foreign companies, even where its nationals are in control. 43 The 2004 of the Model U.S. Bilateral Investment Treaty for instance defines as an 'investor of a Party' protected under such a treaty 'a Party or state enterprise thereof, or a national or an enterprise of a Party, that attempts to make, is making, or has made an investment in the territory of the other Party', the 'investment' meaning in turn 'every asset that an investor owns or controls, directly or indirectly, that has the characteristics of an investment, including such characteristics as the commitment of capital or other resources, the expectation of gain or profit, or the assumption of risk'. There is no doubt that, under these definitions, investments made by U.S. nationals in a State bound by a BIT concluded with the United States are protected under the treaty, even when (and, indeed, in particular when) their investment consists in a controlling participation in a corporation incorporated in the host country. Similarly, under the draft Multilateral Agreement on Investment negotiated within the framework of the OECD between 1995 and 1998, the investments made in each Contracting Party by investors from another Contracting Party comprised 'Every kind of asset owned or controlled, directly or indirectly, by an investor', including, inter alia 'an enterprise (being a legal person or any other entity constituted or organised under the applicable law of the 1975), and today meets with relatively little opposition, at least so far as a particular category of offences is concerned' (at para. 47). Contracting Party, whether or not for profit, and whether private or government owned or controlled, and includes a corporation, trust, partnership, sole proprietorship, branch, joint venture, association or organisation)' and 'shares, stocks or other forms of equity participation in an enterprise, and rights derived therefrom'.
The practice of determining the nationality of the corporation on the basis of the nationality of its shareholders, particularly of the nationality of a controlling parent company, while not usual, is not unknown. For instance, while the practice of the United States has generally been to determine the nationality of the corporation on the basis of the company's place of incorporation, 44 it is occasionally defined by reference to the nationality of its owners, managers, or other persons deemed to be in control of its affairs. This is the case, in particular, in the tax area 45 ; but there seems to be no reason why this could not also justify the exercise of foreign direct liability regulation in other domains. It is therefore not come as a surprise if the Third Restatement on Foreign Relations Law of the American Law Institute does not exclude the regulation of foreign corporations, i.e., corporations organised under the laws of a foreign State, 'on the basis that they are owned or controlled by nationals of the regulating state'. 46 The Restatement adds, however, that in the exceptional cases where this may be justified in principle, 'the burden of establishing reasonableness if heavier (...) than when the direction is issued to the parent corporation'. 47 Indeed, parent-based extraterritorial regulation as described above will by definition be easier to justify, since it raises no question of extraterritoriality : the parent corporation is imposed certain obligations by the State of which it has the 'nationality' (or where it is domiciled). The impacts on situations located outside the national territory are merely indirect: any such impacts would result from the parent company being imposed an obligation to control its subsidiaries, or to monitor the supply chain. Indeed, the most promising avenue is one that imposes such an obligation on the parent company (or, mutatis mutandis, on the buyer). The advantages of this solution are also apparent once we examine another major obstacle to ensuring the protection of human rights throughout the corporation's activities, even when such activities span across different jurisdictions.
III. The question of the 'corporate veil'
While disagreements about the existence of a 'genuine link' between the State seeking to legislate extra-territorially and the corporation whose conduct is seeks to influence may, in certain cases, constitute an obstacle to the exercise of extraterritorial jurisdiction, in practice, it is the problem of piercing the corporate veil that is the most acute, and it is this hurdle that is the most difficult for the victims to overcome. Within the multinational corporation as a group of companies, the parent (controlling) corporation on the one hand, its (controlled) subsidiary on the other, form two distinct legal entities, each with their own juridical personalities. In addition, according to the doctrine of limited liability, the shareholders in a corporation may not be held liable for the debts of that corporation beyond the level of their investment. 48 These doctrines combined make it difficult for victims of the conduct of the subsidiary to seek reparation by filing a claim against the parent 45 As noted by Marby, supra note 44,, this allows the aggregation of the different corporate entities integrated within the multinational group and treating them as one single enterprise whose benefits will be taxed on a consolidated basis, reflecting the operations of both domestic and foreign subsidiaries. She refers to Container Corp. of Am. v. Franchise Tax Bd., 463 U.S. 159 (1983). This decision upheld California's unitary basis test, which consists in taking into account 'the combined world-wide income of all of the corporate components of the enterprise'. However, the two questions are not necessarily linked : the choice to treat on a consolidated basis the benefits of the multinational enterprise for taxation purposes does not follow necessarily from the choice to consider as 'American' the subsidiaries controlled by the American parent corporation. company, before the national jurisdictions of the home State of that company. Three paths may be explored in order to overcome the problem of the separation of legal entities.
Three ways of overcoming the problem of the corporate veil
The first approach : piercing the corporate veil
The classical 'piercing the corporate veil' approach requires a close examination of the factual relationship between the parent and the subsidiary in order to identify whether the nature of that relationship is not more akin to the relationship between a principal (the parent) and an agent (the subsidiary), or whether, for other motives, there are reasons to suspect that the separation of corporate personalities does not correspond to economic reality. Thus, in exceptional circumstances, the United States courts will allow claimants to establish that the parent company exercises such a degree of control on the operations of the subsidiary that the latter cannot be said to have any will or existence of its own, 49 and that treating the two entities as separate (and thus allowing the parent to shield itself behind its subsidiary) would sanction fraud or lead to an inequitable result. 50 In such cases, the 'piercing of the corporate veil' will be admitted, on the basis that the subsidiary has been a mere instrument in the hands of the parent company 51 or that the parent and the subsidiary are 'alter egos'.
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Alternatively, it may be shown that the subsidiary was acting in a particular case as the agent of the parent company. 53 This will be allowed, again in exceptional cases, where the parent company controls the subsidiary and where both parties agree that the subsidiary is acting for the agent: in such a case, 'the acts of a subsidiary acting as an agent are, from the legal point of view, the acts of its parent corporation, and it is the parent that is liable'. 54 An example is the reasoning followed in the case of Bowoto v. Chevron Texaco, where Judge Illston concluded that CNL, the subsidiary of Chevron in Nigeria, which allegedly had acted in concert with the Nigerian military in order to violently suppress protests against Chevron's activities in the region, could be considered as the agent of Chevron, in view in particular of the volume, content and timing of communications between Chevron and CNL, notably on the day of a protest when 'an oil platform was taken over by local people'. 55 These and other indicia showed that Chevron 'exercised more than the usual degree of direction and control which a parent exercises over its subsidiary'.
In order to establish either that the corporate form has been abused -by a parent artificially seeking to shield itself from liability by establishing a subsidiary which has in fact no existence of its own -or that the subsidiary has been acting in fact as the agent of the parent corporation, it will be required to bring forward a number of circumstances, which will serve to demonstrate that the separation of legal personalities is a mere legal fiction to which the economic reality does not correspond and which 49 Taken alone, neither majority or even complete stock control, nor common identity of the parent's and the subsidiary's officiers and directors, are sufficient to establish the degree of control of required. What is required is 'control (...) of policy and business practice in respect to the transaction attacked so that the corporate entity as to this transaction has at the time no separate mind, will or existence of its own' (Lowenthal v ' have been plainly and repeatedly held not applicable where stock ownership has been resorted to, not for the purpose of participating in the affairs of a corporation in the normal and usual manner, but for the purpose (…) of controlling a subsidiary company so that it may be used as a mere agency or instrumentality of the owning company'). 52 should not be admitted, as this might sanction fraud. 56 This approach thus may constitute a source of legal insecurity, since the criteria allowing the 'piercing of the veil' are many, without either the list of admissible criteria or their hierarchisation being authoritatively identified; and it imposes a heavy burden on complainants seeking to invoke the indirect liability of the parent corporation for the acts of its subsidiary, which results in a situation where, in fact, very few such attempts to 'pierce the veil' end up succeeding. 57 The European Court of Justice has taken a quite similar view in antitrust cases. 58 In the leading case of Imperial Chemical Industries, 59 the Court considered that where an undertaking established in a third country, in the exercise of its power to control its subsidiaries established within the Community, orders them to carry out a decision amounting to a practice prohibited under the competition rules of the EC, the conduct of the subsidiaries must be imputed to the parent company. The separation of legal personalities should not shield the parent company from liability for the acts of its subsidiaries, 'in particular where the subsidiary, although having separate legal personality, does not decide independently upon its own conduct on the market, but carries out, in all material respects, the instructions given to it by the parent company'. 60 The parent company and the subsidiary will be considered to form one single 'economic unit' -allowing for the acts of the subsidiary to be imputed to the parent company -where two cumulative conditions are fulfilled: first, the parent has the power to influence decisively the behaviour of the subsidiary; 61 second, it has in fact used this power on the occasion of the adoption of the contested acts. 62 In such circumstances, 'the formal separation between these companies, resulting from their separate legal personality, cannot outweigh the unity of their conduct on the market for the purposes of applying the rules on competition'. 63 
The second approach : the presumption of control in the integrated enterprise
A second approach is based on the idea that multinational corporations are groups of formally separate entities, but whose interconnectedness is such that it may be justified to establish a presumption according to which any act committed by one subsidiary of the group should be treated as if it were adopted by the parent. In this perspective, the transnational corporation is seen as 'a conglomeration of units of a single entity, each unit performing a specific function, the function of the parent company 56 See, e.g., Labor Board v. Deena Artware, 361 U.S. 398, 402 (1960) . 57 Since the New Deal period, therefore, an alternative line of cases has emerged in the United States courts, which has led a number of these courts to set aside the classical tests for allowing the piercing of the corporate veil in order to ensure that the legislative policy will not be defeated by the choice of corporate forms. See, e.g., Anderson v. Abbott, 321 U.S. 349, 362-363 (1944) ('It has often been held that the interposition of a corporation will not be allowed to defeat a legislative policy, whether that was the aim or only the result of the arrangement'); Bangor Punta Operations, Inc. v. Bangor & Aroostook R. Co., 417 U.S. 703, 713 (1974) ('the corporate form may be disregarded in the interests of justice where it is used to defeat an overriding public policy') ; First National City Bank v. Banco Para El Comercio Exterior de Cuba, 462 U.S. 611, 630 (1983) ('the Court has consistently refused to give effect to the corporate form where it is interposed to defeat legislative policies'). However, the abandonment of the classical 'piercing the corporate veil' test has been piecemeal rather than systematic, and this has not contributed to legal certainty. 58 See generally on the approach followed in European Courts, E.J. 60 Ibid, para. 133. 61 Thus, the Court remarks that 'at the time the applicant held all or at any rate the majority of the shares in those subsidiaries' (para. 136) and 'was able to exercise decisive influence over the policy of the subsidiaries as regards selling prices in the common market' (para. 137). 62 Id., at para. 137-139. 63 Id., at para. 140. being to provide expertise, technology, supervision and finance. Insofar as injuries result from negligence in respect of any of the parent company functions, then the parent should be liable'. 64 This technique has been used in the United States not only in New Deal legislation and by courts and agencies seeking to ensure that legislation protecting employees would not be outplayed by the abuse of the corporate form, but also in order to define the conditions under which certain legislations protecting employees from discrimination could extend to the operations of subsidiaries of American undertakings operating overseas. 65 The 1990 American with Disabilities Act is an example. The Act prohibits discrimination against persons with disabilities, as committed by any employer, employment agency, labour organization, or joint labour-management committee. It provides for the extraterritorial scope of the prohibition, by establishing a presumption according to which 'If an employer controls a corporation whose place of incorporation is a foreign country, any practice that constitutes discrimination under this section and is engaged in by such corporation shall be presumed to be engaged in by such employer'. 66 However, in order to remain within the boundaries of extraterritorial jurisdiction as defined by the principle of active personality, this section does not apply with respect to 'the foreign operations of an employer that is a foreign person not controlled by an American employer'. 67 This is equivalent to imposing on all American employers covered by the Act an obligation to monitor the compliance of all the corporations they control in foreign countries with the prohibition of discrimination on grounds of disability. The Act also provides that the determination of whether an employer controls a corporation shall be based on-(i) the interrelation of operations; (ii) the common management; (iii) the centralized control of labor relations; and (iv) the common ownership or financial control, of the employer and the corporation. 68 Similar provisions may be found, for instance, in Title VII of the Civil Rights Act of 1964. 69 Although the amendments made to the Civil Rights Act in 1991 seriously restricted the extraterritorial reach of this statute -following those amendments, only employees who are citizens of the United States are covered by the protection afforded under Title VII of the Civil Rights Act 70 -, American employers are presumed, under this statute, to engage in any discriminatory practice engaged in by a corporation whose place of incorporation is a foreign country, if they control such foreign corporation. The modalities of determining the existence of such control are identical to that provided for in the American with Disabilities Act. 71 In the Amoco Cadiz Oil Spill Case, it is such an 'enterprise' approach which the District Court of Illinois has adopted, even in the absence of any legislative mandate, in order to conclude that the parent corporation should be held liable for environmental damage caused by an oil spill from a tanker off the coast of France: the close degree of control of the parent corporation over its subsidiaries allowed the court to overcome the separation of legal personalities. 72 It has also been proposed in legal doctrine to adopt a similar approach in the Alien Tort Claims Act, where, it has been argued, the fact that the subsidiary has allegedly violated the law of nations should be sufficient to allow for piercing the veil, and impose a liability on the parent (controlling) company unless it is proven by the latter that 'no reasonable effort would have discovered evidence from documents of any applicable government, non-governmental organizational documents and reports, employee information, or anecdotal information in the state that would have moved a reasonable person to inquire further'. 73 Insofar as it is based on the presumption that the 'controlling' parent company may effectively influence the behaviour of the subsidiary -which justifies attributing to the parent company the acts of the subsidiary -, the 'integrated enterprise' approach is in line with the contemporary evolution of multinational firms. The ability of the multinational firm to move large volumes of goods swiftly and cost-effectively, as well as the standardization of products across the globe, has transformed the classical understanding of the relationship between the parent and the subsidiary. In many cases, the multinational appears as a coordinator of the activities of its subsidiaries, which function as a network of organisations working along functional lines rather than according to geographical specialization: 'In the past, parent companies typically made little effort to coordinate strategically the activities of their foreign subsidiaries. Foreign affiliates were treated as distant appendages -as 'stand-alone fiefdoms' that operated independently and merely paid a dividend to the home office. Today, (...) some multinationals are integrating their previously nationally focused and autonomous production and distribution operations in various countries along regional and global lines. Thus foreign subsidiaries that in the past produced and marketed products only in the country in which they were based, are now supplying regional or worldwide markets, including in many cases the parent company's home market'. 74 In this process, the new organizational structures 'give global corporate managers authority over country and regional managers'; incentive systems are devised to 'encourage cooperation among employees working for different affiliates'; and 'programs and practices designed to instill in diverse groups of employees scattered around the globe a common sense of purpose and common methods of operation' 75 : in sum, the head office reasserts its role, as the integration of the group is deepened.
The third approach : the direct liability of the parent corporation for failure to exercise due diligence
Finally, a third avenue consists in abandoning the idea of linking the behaviour of the subsidiaries to that of the parent altogether, and to focus instead on the direct liability of the parent company arising from the failure to exercise due diligence in controlling the acts of the subsidiaries it may exercise control upon. The liability of the parent corporation thus relates not only to the action of parent firm, but also to its omissions. Indeed, in the absence of an obligation to exercise control over the activities of the subsidiary, there would be a risk that an attempt to substitute a direct liability approach to an indirect liability approach will result in creating a disincentive on parent companies to monitor the behaviour of their subsidiaries, because any amount of 'excessive' control might allow to conclude either that the subsidiary is merely acting as an agent of the parent, or that the implication of the parent in the operations is such that it should be held liable alongside the subsidiary. In that sense, where direct liability attaches to parent companies only in cases of actions rather than omissions 'parents will be discouraged from intervening in their subsidiary's operations, even though they may have superior knowledge and technical expertise. Alternatively, parent companies might maintain 'strategic control' but avoid responsibility by delegating operational matters, which are more likely to give rise to tortious consequences'.
The case of Connelly v. RTZ Corporation plc and Others may serve as an illustration. 77 The claimant in that case was a former employee for Rossing Uranium Ltd. (R.U.L.), a Namibian subsidiary of the defendant corporation (RTZ Corporation plc, incorporated in the United Kingdom). He had been employed by R.U.L. in an uranium mine, following which it was discovered, three years after his return, that he was suffering from cancer of the larynx, apparently due to exposure to radioactive material in the mine. According to the description by the House of Lords, the claim was based on the allegation that 'R.T.Z. had devised R.U.L.'s policy on health, safety and the environment, or alternatively had advised R.U.L. as to the contents of the policy', and that 'an employee or employees of R.T.Z., referred to as R.T.Z. supervisors, implemented the policy and supervised health, safety and/or environmental protection at the mine'. The argument was therefore not (as in classical piercingthe-veil analysis) that separation between the parent and the subsidiary should be treated as a mere fiction, a fraudulent means of limiting the liability of the parent corporation, without any correspondence in economic reality: it was that R.T.Z. corporation had itself contributed, by its acts, in causing the damage for which the victim sought compensation. Such an argument would have had no chance to succeed if, instead of being involved in defining the policy of its subsidiary on health and safety or environmental issues, R.T.Z. corporation had simply ignored any risks associated with the mining of uranium, and had acted merely as a shareholder, monitoring the financial performances of its subsidiary, but without seeking to be informed about, let alone participate in, the definition of its everyday policies in such areas.
In Connelly, the direct liability of the parent corporation was asserted on the basis of the actions it had taken in defining the policies of its subsidiary. By contrast, the omissions of the parent corporation were at stake in Lubbe and 4 Others v. Cape plc, which the House of Lords was presented with again only three years later. 78 Over 3,000 plaintiffs claimed damages for personal injuries (and in some cases death) allegedly suffered as the result of exposure to asbestos in South Africa, either upon working in mines owned by the defendant (until 1948) or by a fully-owned South African subsidiary of the defendant, or as a result of living in an area contaminated by the mining activities of the defendant or its subsidiaries. As noted by the leading opinion of Lord Bingham of Cornhill, 'the claim is made against the defendant as a parent company which, knowing (so it is said) that exposure to asbestos was gravely injurious to health, failed to take proper steps to ensure that proper working practices were followed and proper safety precautions observed throughout the group. In this way, it is alleged, the defendant breached a duty of care which it owed to those working for its subsidiaries or living in the area of their operations (with the result that the plaintiffs thereby suffered personal injury and loss) '. 79 Central to the Cape plc case was, therefore, the question 'whether a parent company which is proved to exercise de facto control over the operations of a (foreign) subsidiary and which knows, through its directors, that those operations involve risks to the health of workers employed by the subsidiary and/or persons in the vicinity of its factory or other business premises, owes a duty of care to those workers and/or other persons in relation to the control which it exercises over and the advice which it gives to the subsidiary company'. 
The choice between these approaches
To summarise, the obstacles created by the separation of legal personalities within the corporate group might be overcome in three ways : first, we may seek to affirm the derivative liability of the parent corporation for the acts of its subsidiary, where the corporate veil could be lifted because it has been abused ; second, the 'integrated enterprise' approach could be adopted, which is an intermediate approach predicated on the understanding that the multinational enterprise is organised as an integrated group, allowing for a presumption that the acts committed by the subsidiary will be imputed to the parent; third, the direct liability of the parent corporation could be affirmed for its own actions or omissions, including the omission to exercise due diligence in controlling the subsidiary. Two important consequences follow from this distinction.
First, the first approach, based on 'derivative liability' of the parent corporation, creates a disincentive on the parent company to exercise a strict control over the activities of the subsidiary, even in situations where it could exercise such control in fact. Indeed, to the extent that the relationships between the parent and the subsidiary remain fully consistent with the norms of corporate behaviour, i.e., do not lead to the suspicion that the parent-subsidiary separation has been misused in order to artificially insulate the parent from liability for the behaviour of the subsidiary, the corporate veil will not be pierced : only where it has been established that the control by the parent company is such that the subsidiary has no existence of its own (has no 'separate mind'), will the separation of legal personalities be overcome. Thus, insofar as this serves to limit its potential legal liability, it will be in the interest of the parent company, not to monitor closely the everyday operations of the subsidiary, but on the contrary to abandon broad discretion to the subsidiary as to how to implement the general policies set for the multinational group. By contrast, if -under the 'integrated enterprise' approachwe establish a presumption that the parent is liable for all the acts adopted by the subsidiaries within the multinational group, or if we seek to engage the 'direct liability' of the company for failing to exercise due diligence in controlling the activities of its subsidiary, close monitoring of the subsidiary will be in the interest of the parent : instead of making it vulnerable to attempts to pierce the corporate veil, it may be seen as a way to avoid liability or as an insurance against the risk of being accused of being negligent in exercising oversight over the subsidiary's activities.
The second consequence of this distinction is related to the question of State jurisdiction. The ICI case of the European Court of Justice presents us with a rather unfamiliar situation where the applicability of the law of the forum was extended to the acts of a parent company, incorporated in a foreign country, because of the acts committed by the subsidiaries of that company on the territory of the forum (more precisely in the ICI case, the behaviour of the subsidiaries produced effects on the common market of the European Economic Community). 81 In general however, the situation is exactly the reverse: the extraterritorial application of the law of the forum State is sought to be justified by the fact that the subsidiaries, though established in foreign States, in fact are controlled by the parent company, domiciled in the forum State. In this scenario, direct liability of the multinational corporation or the adoption of the 'integrated enterprise' approach 82 present over derivative liability the advantage that they can be based on the territoriality principle, combined with the criminal law doctrine of ubiquity where the extraterritorial legislation is of a criminal nature, or at least on the active personality principle. In addition, in litigation before the United States federal courts based on the Alien Tort Claims Act, the adoption of the 'direct liability' or the 'integrated enterprise' approaches would facilitate overcoming the barrier represented by the forum non conveniens doctrine, since the connection to the forum will be stronger if the parent company is sued directly for its own actions, rather than for those of its subsidiaries. and their progeny) . The U.S. District Court for the Central District of California took the view that it had no 'personal jurisdiction' over Total, since the Californian subsidiaries of Total were not its 'alter egos' in the classical 'piercing the veil' approach. 82 Under the 'integrated enterprise' approach, the law of the forum State is extended to foreign corporations on the basis that they are part of one single economic group, coordinated by the parent corporation : indeed, as illustrated by the examples of the Civil Rights Act and the American Disabilities Act mentioned above, this approach has been adopted precisely in order to justify the extraterritorial reach of the concerned statutes. By contrast, under the first approach based on the derivative liability of the parent for the acts of its subsidiaries, it may be more difficult to justify imposing on foreign subsidiaries the law of the forum State, even if the objective is to reach, via the direct liability of the subsidiaries, the parent corporation itself the exercise of jurisdiction over which will be easier to justify.
For both these reasons, the most advisable solution to avoid the parent corporation from shielding itself behind the subsidiary where it would have been able to control the subsidiary more effectively, would seem to consist in imposing directly on the parent corporation an obligation, defined by statute, to effectively monitor the behaviour of the subsidiaries which it 'controls'. The notion of control, for the purposes of the application of such a statutory obligation, should be defined on the basis of the stock ownership, 84 without there being a need to identify, on a case-to-case basis, whether the parent company has in fact been involved in the policies of the subsidiary or whether the latter has a 'mind of its own'. Only where the parent company could demonstrate that it was unable to effectively avoid the contested behaviour of the subsidiary company from occurring, despite having exercised due diligence and despite its best efforts to seek information about such behaviour and to react accordingly, should its liability be excluded. Just like in the 'integrated enterprise' approach above, a presumption should therefore be established that the acts committed by the subsidiaries which it 'controls' may be attributed to the parent company as such, although such a presumption could conceivably be rebutted in certain instances where, despite the safeguards in place, the parent company failed to prevent certain tortious or otherwise illegal acts from being adopted.
IV. Transforming international law
Extraterritorial obligations
While the adoption of legislation imposing on the parent company of the transnational corporation certain due diligence obligations to control compliance with human rights in the group or down the supply chain may be desirable, it is not a requirement under the existing international law of human rights. In principle, the international responsibility of a State may in principle not be engaged by the conduct of actors not belonging to the State apparatus unless they are in fact acting under the instructions of, or under the direction or control of that State in carrying out the conduct. 85 Although the private-public distinction on which this rule of attribution is based is mooted (though not contradicted) by the imposition under international human rights law of positive obligations on States -implying that the State must accept responsibility not only for the acts its organs have adopted, but also for the omissions of these organs, where such omissions result in an insufficient protection of private persons whose rights or freedoms are violated by the acts of other non-State actors -, this has been recognised only in situations falling under the 'jurisdiction' of the State, i.e., in situations on which the State exercises effective control : outside the national territory, it is not presumed that the State exercises such control, and only in exceptional circumstances will it be considered that the power its organs exercise on persons or property located abroad amounts to that state having 'jurisdiction' in a sense which would justify the extension of the positive obligations derived from any international human rights instruments binding upon the State. 86 Thus, in the current state of development of international law, a clear obligation for States to control private actors such as corporations, operating outside their national territory, in order to ensure that these actors will not violate the human rights of others, has not crystallised yet.
This classical view may be changing, however, especially as far as economic and social rights are concerned. There is a growing recognition that the fact of the interdependency of States should lead to impose an extended understanding of State obligations, or an obligation on all States to act jointly in face of collective action problems faced by the international community of States. Article 2(1) of the International Covenant on Economic, Social and Cultural Rights refers to international assistance and cooperation as an instrument to ensure the realization of economic, social and cultural rights, and Article 23 specifies the different forms international action for the achievement of the rights recognised in the Covenant may take : such international action 'includes such methods as the conclusion of conventions, the adoption of recommendations, the furnishing of technical assistance and the holding of regional meetings and technical meetings for the purpose of consultation and study organised in conjunction with the Governments concerned'.
The preparatory works show that, in adopting these provisions relating to international assistance and co-operation, the drafters of the International Covenant on Economic, Social and Cultural Rights did not wish to impose an obligation on any State to provide such assistance or co-operation at any specified level. 87 However, this is not to say that no other obligations may be derived from the reference made in Article 2(1) of the Covenant to international assistance and co-operation -that, in other terms, 'the relevant commitment would be meaningless'. 88 The Committee on Economic, Social and Cultural Rights derives from this provision an obligation to protect the rights that would be threatened by the activities of private actors whose behaviour a State may decisively influence, even outside the national territory. 89 There is also a strong tendency within legal doctrine to insist on the need to impose on States an obligation to seek to influence extraterritorial situations, to the extent that they may exercise influence in fact -or, in other terms, to align the scope of their international responsibility on the degree of their effective power to control. 90 M. Sornarajah has argued that 'developed States owe a duty of control to the international community and do in fact have the means of legal control over the conduct abroad of multinational corporations'. 91 He sees the imposition of such an obligation as the logical counterpart of the extensive protections afforded to foreign investors under both general public international law and conventional international law. While this statement would seem to refer to international law as it should be rather than as it is, this position is not isolated, even if we take it as a statement about the positive state of the law. 
From unilateralism to multilateralism
Whether or not, in the current state of international law, there exists an obligation on each State to protect human rights (especially the rights of the International Covenant on Economic, Social and Cultural Rights) threatened by the activities of private actors which the State is in a position to control, at a minimum, the community of States cannot ignore the fact of the interdependencies created by the activities of such transnational actors, and the need to devise an adequate reaction to the problem of externalities thus posed. Mr El Hadji Guissé, a Special Rapporteur of the UN Commission on Human Rights, has expressed with particular clarity that
The violations committed by the transnational corporations in their mainly transboundary activities do not come within the competence of a single State and, to prevent contradictions and inadequacies in the remedies and sanctions decided upon by States individually or as a group, these violations should form the subject of special attention. The States and the international community should combine their efforts so as to contain such activities by the establishment of legal standards capable of achieving that objective. 93 The preparation of a new International Convention on Combating Human Rights Violations by Transnational Corporations would therefore not move into entirely unchartered territory. The main value of such an instrument would consist in establishing a clear division of responsibilities between the host State and the home State in the regulation of transnational corporations. The primary responsibility of the host State, on the territory of which the transnational corporation conducts its activities, should be reaffirmed. But the home State of the transnational should be imposed a subsidiary responsibility to exercise control on the transnational corporation over which it may have jurisdiction on the basis of the principle of active nationality. A clarification of the division of tasks would thereby be achieved. This would meet the concern of the business community that the development of extraterritorial jurisdiction on a unilateral basis -exercised by the home State in the absence of any bilateral or multilateral framework -might be a source of legal uncertainty. The International Chamber of Commerce in particular encourages governments to 'consider greater use of intergovernmental organizations (...) as vehicles for discussion and resolving disputes related to the extraterritorial application of national laws. In this regard, the ICC further encourages governments to explore the feasibility of an international convention on the extraterritorial application of national laws providing for means of resolving extraterritoriality disputes, where appropriate, by way of consultation, cooperation, conciliation, or arbitration'. 94 In order to understand the sources of the potential uncertainties linked to an anarchic use of extraterritorial jurisdiction, it is useful to briefly examine this problem, before turning to other issues raised by the adoption of an International Convention on Combating Human Rights Violations by Transnational Corporations.
It is clear that the exercise of extraterritorial jurisdiction may result also in positive conflicts of jurisdiction between the host State and the home State concerned, even though it may be wellintended, and be defended as an instrument through which the impunity of transnational corporations for human rights violations may be combated, The problems caused by such positive conflicts of jurisdiction fall into two categories. First, the interests of States may diverge. The territorial State may consider that the extraterritorial jurisdiction exercised by another State, which seeks to extend the reach of its national legislation to situations arising on the territory of the first State, violates its sovereignty or constitutes an intervention in its internal affairs. Moreover, conflicts may arise between different States seeking to exercise extraterritorial jurisdiction over the same situations, to which they intend to attach diverging solutions.
95 Second, the addressee of different domestic laws -in particular, 93 95 In the extraterritorial application of their antitrust legislation for instance, the policy choices of the EU, of Canada, of Japan and of the United States may differ, and there is a risk, where the respective antitrust legislations of these States all are applicable to the same anticompetitive arrangements concluded by undertakings, that these choices be undermined -as when a settlement negotiated under the relevant competition rules of the European Community would be threatened by the the multinational enterprise having to comply simultaneously with different prescriptions -may encounter certain difficulties in the face of extraterritorial legislations. Where the criteria for the extraterritorial application of any State legislation are not defined with the required precision, for example, as regards the determination of the nationality of the corporation or as regards the conditions under which a foreign corporation is considered to be 'controlled' by a corporation considered to possess the 'nationality' of the forum State, a problem may arise as regards the principle of legality, especially where criminal extraterritorial jurisdiction is concerned. Moreover, the simultaneous application of more than one State legislation to a same situation may lead to situations where the multinational corporation will face conflicting requirements.
The risks of positive conflicts of jurisdiction arising from the extension of extraterritorial legislation may be attenuated either by an attitude of the forum State aimed at limiting the risks involved, or by measures adopted in a bilateral or multilateral framework. The Annex appended in 1991 to the OECD Declaration on International Investment and Multinational Enterprises 96 contains a series of general considerations and practical approaches aimed at avoiding or minimising the imposition of conflicting requirements on multinational enterprises by governments. Under the 'general considerations', the OECD governments recommend that the forum State seeking to exercise extraterritorial jurisdiction do so within the confines of the principle of reasonableness :
In contemplating new legislation, action under existing legislation or other exercise of jurisdiction which may conflict with the legal requirements or established policies of another Member country and lead to conflicting requirements being imposed on multinational enterprises, the Member countries concerned should: a) Have regard to relevant principles of international law; b) Endeavour to avoid or minimise such conflicts and the problems to which they give rise by following an approach of moderation and restraint, respecting and accommodating the interests of other Member countries  In line with the general philosophy thus advocated within the OECD, the State seeking to exercise extraterritorial jurisdiction may envisage a number of measures in order to minimise positive conflicts of jurisdiction with other States. It may avoid legislating unless where there is a clear basis, recognised under international law, for doing so (effects doctrine, active or passive personality principle, principle of protection, or principle of universality), and provided the principle of reasonableness is complied with. To the extent the State authorities have a certain discretion whether or not to exercise extraterritorial jurisdiction in specific instances under extraterritorial legislation allowing for this possibility, they may use this discretion in order to accommodate the interests of other States : this could guide, for instance, the prosecuting authorities under the principle of expediency ; or it could guide the courts in deciding whether or not to accept jurisdiction, under a doctrine such as the forum non conveniens doctrine relied upon by common law jurisdictions, or equivalent doctrines of subsidiarity. Finally, where the exercise of criminal extraterritorial jurisdiction is concerned, the forum State may consider extending respect for the non bis in idem rule to situations where a criminal defendant has already been prosecuted for the same acts, when the said acts are offences under the laws of another State having exercised jurisdiction. It may also only apply a criminal statute to extraterritorial situations under the condition of double criminality; or, at a minimum, it may decide that a particular conduct will not constitute unlawful behaviour when such behaviour is prescribed by the territorial State, thus avoiding to impose conflicting obligations on the addressee.
Most of the measures which a State may adopt in order to avoid positive conflicts of jurisdiction out of respect for the sovereignty of other States, in accordance with the principle of comity between nations, will simultaneously benefit the addressee of the extraterritorial legislation concerned, by relieving him for certain obligations which might otherwise have been imposed upon him. In general, the attitude of restraint in the adoption of extraterritorial legislation, in particular where the legislature avoids to regulate extraterritorial situations unless there exists a clear connecting factor to the forum State and unless the criterion of reasonableness is complied with, thus will risk respecting other States' interests at the expense of combating certain forms of unacceptable behaviour. This apparent dilemma, however, is not unavoidable. On the contrary, a number of doctrines aimed at ensuring self-restraint in the exercise of extraterritorial jurisdiction, while justified by the principle of comity towards foreign nations, will not fundamentally modify the legal situation of the addressee of such extraterritorial legislations, insofar as such doctrines will affect not the very possibility of extraterritorial jurisdiction being exercised, but only the exercise, in any individual case, of extraterritorial jurisdiction. Thus, the rule of reason in the exercise of criminal extraterritorial jurisdiction is essentially used in order to guide the decision whether or not to prosecute, in accordance with the principle of expediency or of opportunity. Similarly, the doctrine of forum non conveniens, as applied by the United States and other common law jurisdictions, 98 shows a certain degree of deference to foreign jurisdictions, without depriving the applicable extraterritorial legislation of its deterrent effect, and allowing extraterritorial jurisdiction to be exercised where, in its absence, certain forms of behaviour would remain unpunished or the victims left without remedies.
It is true that reliance on such doctrines presents certain disadvantages: they imply that a balancing of the interests involved shall be performed within the forum State, by the prosecuting authorities or by the courts, which may impair the objectivity of the exercise; and the case-to-case approach they imply makes the outcome essentially unpredictable. However, it is also the flexibility of these doctrines which constitutes their strength : they allow to escape the dilemma between not taking into account the interests of the other States in exercising extraterritorial jurisdiction, on the one hand, and leaving certain violations unpunished or certain victims without remedies, on the other hand, since the exercise of extraterritorial jurisdiction will be considered justified to the extent that the balancing of the interests clearly weighs in favour of such exercise, rather than deferring to the choices of the territorial State in the face of human rights violations committed by transnational corporations or in which such corporations are complicit.
Similarly, the exercise of criminal extraterritorial jurisdiction, when combined with the requirement of double criminality, may be seen as compatible with other States' interests, and in particular to the interests of the territorial State concerned, but on the contrary as a gesture by which the forum State puts its institutions at the disposal of the effective enforcement of the territorial State's laws ; and to the extent that those laws are not in fact enforced by the territorial State concerned, because of the inability or the unwillingness of the national authorities to do so, the enforcement of their requirements through the machinery of another State asserting jurisdiction may be beneficial to transparency, obliging each State to behave consistently with its own laws.
This complementarity between the accommodation of the interests of the territorial State and the fight against impunity may also be ensured by other techniques mentioned above. In particular, a State adopting extraterritorial legislation may exempt from the obligation to comply with such legislation addressees whose conduct, while in violation of that legislation, might be obligatory under conflicting requirements imposed under the territorial legislation applicable. For instance, while it extends its prohibitions to all corporations controlled in foreign countries by the employers covered under the Act, the 1990 American with Disabilities Act 99 provides that 'It shall not be unlawful under this section for a covered entity to take any action that constitutes discrimination under this section with respect to an employee in a workplace in a foreign country if compliance with this section would cause such covered entity to violate the law of the foreign country in which such workplace is located'. Similarly, under the 1964 Civil Rights Act as amended in 1991, although foreign corporations controlled by an American employer and established abroad are prohibited from engaging into certain unlawful employment practices as defined by sections 703 and 704 of the Act, as regards at least American employees, such entities may 'take any action otherwise prohibited (...), with respect to an employee in a workplace in a foreign country if compliance with the prohibition of unlawful employment practices as defined under the Act would cause such entity to violate the law of the foreign country in which such workplace is located'.
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The measures cited above are unilateral measures adopted by a State seeking to exercise extraterritorial jurisdiction, the aim of which is to limit the risks of positive conflicts of jurisdiction and infringements on the sovereignty of the territorial State which this potentially implies. The adoption of an International Convention on Combating Human Rights Violations by Transnational Corporations would go beyond such unilateral measures. It would seek to minimise positive conflicts of jurisdiction by clarifying the conditions under which, where the host State authorities remain passive, the home State should compensate for such passivity by exercising extraterritorial jurisdiction over corporations of its nationality. 101 This instrument could provide, for instance, that the home State is obliged to take such measures as may be necessary, in accordance with its legal principles, to establish the liability of legal persons for certain serious violations of human rights, unless the host State has acted in order to protect these rights under its jurisdiction and effective remedies are available in that State to victims. In addition, in order to minimise the risks of positive conflicts of jurisdiction, it could provide for consultations between both States where the home State intends to exercise extraterritorial jurisdiction. 102 The very fact that the home State of a transnational corporation would be requesting to hold such consultations could constitute a powerful incentive on the host State to adopt the necessary measures ensuring that the human rights violations be remedied and, if necessary and in compliance with the legal principles of its national legal system, sanctioned. Moreover, as noted by the Extraterritorial Criminal Jurisdiction study prepared by the Council of Europe in 1990, 'consultations may reveal whether the proposed legislation will miss its mark and thereby have intended harmful effects which cannot be repaired without considerable loss of face '. 103 Finally, the instrument could also include provisions allowing a State on whose territory certain violations have taken place in which a transnational corporation is implicated, to request the home 99 42 U.S.C. § 12112 (c)(1)(1994). 100 42 U.S.C. § 2000e-1, (b) (1991). 101 By defining such conditions, such an instrument would also protect the interests of the host State against unreasonable attempts by the home State concerned to exercise extraterritorial jurisdiction over activities conducted on its national territory. This would constitute an incentive for States joining the instrument, since, if they are not parties, the general regime of public international would apply to the relations between both States, implying that the home State may exercise extraterritorial jurisdiction over transnational corporations controlled by companies incorporated under their jurisdiction in a wide variety of situations, without being obliged to respect a condition of subsidiarity. 102 This would be in line with the Annex to the OECD Declaration on International Investment and Multinational Enterprises containing a series of general considerations and practical approaches aimed at avoiding or minimising the imposition of conflicting requirements on multinational enterprises by governments. 103 Extraterritorial Criminal Jurisdiction, cited above, at p. 33. This study concludes on this point that 'Unusual as such prior consultations are under certain circumstances, they nevertheless appear to be an important instrument in keeping conflicts between States within acceptable proportions' (id.).
State of the parent company to file proceedings against this company, international cooperation thus being put in the service of the effective implementation of the host country's legislation.
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V. Conclusion
There is general agreement that States have an obligation to protect human rights which could be threatened by the activities of corporations. But the territorially competent State, where the violation takes place, may be unwilling or unable to effectively regulate the conduct of the corporation concerned, particularly when the corporation is in the hands of foreign investors and may be protected by investment agreements, or when imposing too far-reaching obligations on the corporation would create the impression that the host State is not a hospitable destination for foreign investment.
One solution to overcome this difficulty is to strengthen the obligation imposed on the home State of the transnational corporation under international law, to discharge its obligation to protect human rights by regulating that corporation, preferably by imposing on the parent company an obligation to control its subsidiaries operating overseas. But because of the risks of positive conflicts of jurisdiction and because of the potential sensitivity of the host State towards such exercise of extraterritorial jurisdiction, another and more promising approach would be to work towards a Convention on Combating Human Rights Violations by Transnational Corporations. Such a convention could impose on the home States of transnational corporations an obligation to adopt parent-based extraterritorial regulation, allowing the home State to exercise extraterritorial jurisdiction where this appears necessary to avoid impunity, or where victims would have no effective remedy before the national courts of the host State. Thus, the States parties to this convention would impose on the parent companies of transnational corporations which have their nationality that they respect internationally recognised human rights, over and above the locally applicable legislation, in all their activities, and that they monitor the behaviour of their subsidiaries, affiliates and business partners, by including provisions imposing a similar obligation to respect internationally recognized human rights in the agreements they conclude with these partners.
The advantages of such a multilateral approach would be considerable. In the law of the sea, States which agree to register vessels accept certain obligations to control them, because it was realised that a purely territorial understanding of jurisdiction would not be effective. Similarly, in the high seas of economic globalization, certain powerful actors seem to escape any effective regulation of their activities as long as we remain wedded to the classical concept of jurisdiction. In an interdependent world, only sovereignty that is shared can be exercised effectively.
